United States Court of Appeals 


for the Second Circuit 


APPELLEE’S 
APPENDIX 


16-1044 


IN THE 


United States Court of Appeals 


For tue Srconp Circuit 


cxeeenreer eee meneame 


THE UNITED STATES OF AMERICA, 
Appellee-Plaintiff, 


VS. 


LEONARD JOHNSON and LEROY McCLAMB, 
Appellant-Defendants. 


AppreaL FROM THE Unrrep States District CourT FOR THE 
Western District or New York. 


APPENDIX FOR APPELLEE 


RICHARD J. ARCARA, 
United States Attorney, 

Western District of New York, 
Attorney for Appellee-Plaintiff, 
02 United States Courthouse, 
Buffalo, New Yerk 14202. 


Epwarp J. WAGNER, 
Assistant United States Attorney, 
of Counsel. 


| --enapenmenneersneneennnnneenpsaneennssneesnames 


BATAVIA TIMES, APPELLATE COURT PRINTERS 
A. GERALD KLEPS, REPRESENTATIVE 
20 CENTER ST., BATAVIA, MN. ¥. 14020 
716-349-0487 


PAGINATION AS IN ORIGINAL COPY 


APPENDIX 


Trial testimony of Letter Carrier Floyd Thomas 


“rial testimony of Secret Service Agent Robert Pochopin.....27 


Court's instructions to the jur Oe ee ede kaso Ok 


Cou-:t's order regarding Government's use of prior criminal 
convictions to impeach defendant McClamb 


Indictment...+.«<- Bi ae Se ee 


Appendix. 
Trial Testimony of Letter Carrier Floyd Thomas. 


iz Lb O¥ D "mh OMA S, °&7 Beverly Road, Buffalo, New York, 


Icalled as a witness on behalf of the Government, and being 


first duly sworn, testified as follows: 


DIRECT EXAMINATION BY MR. WAGNER. 


Q. Mr. Thomas, I would like you, sir, to tell the members of 


| the jvry what your occupation is? 


I'm a letter corrier fer the United States Post Officc. 
Approximately, sir, how long have you had such positicn? 
Ch, approximatcly twenty-six years, 

At the present time @o you work a certain route in the 
City of Buffalo? 

Yes, I do. 

What route is that? 

Well, righit now I have changed routes over to another area,| 
I'm over around Nelaware: and Gates Circle area. 


Did there come a time, sir, in Cctober of 1975 that you had 


a different route from your present rovte? 
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Yes, 

What route were you delivering at that tiw? 

I was working Zcute £O0L which is -- which cevers 

East Vervy, EBurdy, Rleie, Lyth, Northland, Chester, 
areca. 

Mr, Thomas, JI woeld Jik@ you, if you weld, 

best you recall what ‘cu dic on Cctoker 1, 

spect to how yeu started your business cay off, 

that day? 

I serted my wail in the morning and ~~ 

Where did that take place? 

I beg your pardon? 

Where Cid that take place? 

At Station C, Main and Northampton, and then 

mail out to the rclay boxes, 


When, Sir, you sav veu sorted your mail, for 


benefit, can you @escribe what you nean, how you 


We sort the mail in a case with the streets and the narvher 
of the houses on each street in a case, ane then the mail 
is tied ovt and sent out to relay boxes. 
When you say that it is “tied out,” what do you mean? 
WG pot it in buncles and put vulcer bands @reure 12 and 
Strapa, put it 31° facis with Intille, to be sant out to oie 
different relay bexes. 
Do you krow, Mr. Theras, how . 
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relay boxes? 
Sent ont by a truck. 
why is it that you don': carry the mail with you? 


It would be too nucti to carry. 


Can you tell us what you do after the nail is sorted ard 
sent out? 

Then we go out or cur routes, and what we carried out with 
us we dcliver, and then after finishing what we have with 
us, we go to the relay box to get more mail to be Gelivered, 
Do you recall, sir, at that time what the streets were that 
you delivered first with what you carried? 

Yes. I carried Nerthland Avenue, a portion of Northland 
Avenue and waverly Street cut with me to ke delivered, asid 


e 


then after finishiny that delivery, I go back to the culay 


box at Masten and Nerthlarnd to get more mail, which would 


have been ¢or Checter Street, and upon -~- 


Go ahead, 


-- upon finishing Chester Street, I go ack to the relay 
box at Masten and Nerthland to pick up nail for my next 
street, which would be Purdy ctreet. 

The first relay box you com. to contains mail for several 
different streets? 

Yes. 

You take some mail cut and cone back to the same relay box? 


Yes. 
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Do you recall, sir, on Cetober lst gecing to that: 

Yes. 

Do you recall if cix res wail that day on your route 
for Purcy Sureet #edcre: 

Yes, there was. 

Vhen had you sec 

Well, in the morning when I sortad it and then sent it s 
by relay, and then acain when I -- my first trip to the 
relay box, when I went there to get my second cutout to 
deliver for that day, the Furdy Strect nail was in the box, 
Would your second cutout be your second bundle of mail? 

ay second bundle of mail. 

Do you specifically recall seeing the Purdy Street mail 
when you first went to the relay box? 

Yes, 

You took out what you call a cut of wail, a bundle of rail, 
what streets did you Gcliver that to, if you can recalt? 
well, that was for Chestexs Street -- Chester, part of Last 
Ferry, and when I cet tc Hast Ferry I pick up wail from 
another relay box for the other side cf Chester, 

me back toe Northlard and Masten, 

Gicd you yo back tu the Northland 


Ycs. 


What did you tiné when von car: ! there that day? 


When I got back there the box wus oper::d and the Lock was 
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damaged and the mail was gone, 

If you can, give us an estimate of about how leng it was 
from when you were first at the relay box to when you care 
back to the same relay kox on Masten and Northland? 


” 


I would say it took atout forty-five minutes to an hour, 


Can you describe if there was anything in the box when you 


came kack? 

Just my carton that I used sometinas when it is extra heavy 
The mail you had seen in there earlier <= 

Was gone. 

Are you aware, sir, of a person on your route -- I'm re- 
ferrinc to the date of October 1, 1975 -- by the name of 
Marie Jennings? 

farie Jennings, yes. I believe she lived on Purdy Street, 
I believe 2&6 or 268. 

At the 2&6 aderess? 

286, 

How is it that you recall that specific address? 

Well, I delivered nail to her everyday. 


Are you familiar with an addressce by the name of Lottie 


Fowler on Purdy Street? 


Lottie Fowler lived at 320 Purdy. 
A Dock Daniels? 
Dock Daniels was livine at 315 Purdy. 


Do you know if you delivered mail to an addressee 


H. T. Noel & E. F. Knisley 
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of Marie Mcklrath? 
Maric Hetlrath, ye: 
& Purdy? 
Do yeu recall] having deliverec, sAil to a Lewon houston “& 
246 purdy £trect? 
Yos. 
Do ycu recall an addressee by the name of 5.6. Pendleton? 


S.C. rvendleton, 214 Purdy. 


And do you recall ar accres:ec by the nate cf Thelma Anderson? 


Thelva Anderson was 222 Turdy. 

Do vou recall a Lulu Dariels? 

Lulu Daniels was 246, I velicve, 
Do you recall 268 -- 

268 Purdy. 

Bo you recall a Susie 

Susie Fooker, yes, < do, on Fardy, 
264 Purdy? 

264 Furdy. 

Do you recall, si ii yorur rout: included a 
Vane Saunders was 218 furdy. 


Do you recall a Virginia Carotii.rs? 


Virginie Carothers was 223 Purdy. 


Do you recall a Jose}mine Fere aco: oc. that rovtey 


Yes, at 3232 Gurdy. 
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That was the same address as Virginia Carothers? 
Yes, 
: recall an addressee on your route by the name of 
Pope? 
Pope was 21% Purdy. 
recall an addressee by the name of Lola Woolard? 
Lola Voolard was 244 Purdy. 
Do you recall a Frances Baynard? 
I believe that was 208 Purdy.- 
Was a Carrie Dohson on your route? 
Carrie Dobson was 3 -- I don't know, I don't recall. 
328 Purdy? 
328 Purdy. 
Do you recall an Emmie Tucker at 310 
310 Purdy. 
Andrew Griffith? 
Andrew Griffith, 350 Purdy. 
Do you recall a Norwood Jenkins? 
Norwood Jenkins was 224% Puray. 
Could that be 232? 
Re moved after that. 


Do you recall a John Moore? 


John Moore was 246 Purdy. 


Do you recall a Ruth Miller on Furdy Street? 


292 Purdy. 
H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Do you recall, sir, that day specifically having nail 
adcressed to these furdy Street « 


Yes, (1 co, 


Fee Ze Gh, eee 
avy Kestanse’ of 
in the mail, plus other magazines and adverticencnts. 
i would Jiks:, if you covld, tc pick up when you cane back 


and fouid the relay box had been opened ard vou deseribed 


the lock having been krcken off, can you tell us what yo 


did at that time, if anything? 

Yes, I went tc the nearcst phone and 

Department, 

Anything else at that time by you in this incident? 
Beside the: -- well, the postal inspectcrs and the statica 
which I worked out of. 

In other words, that concluded -our cay's 

mail cercicr? 

No, I still had to go on and deliver what 

in the other relay hox. 

t take it you did that? 

Yes. 


WAGER: z ‘ i 24g Lic wack Yow Vury much, 
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Mr. Thomas, I congratulate you on your recall of addresses. 

How long cid you work Purdy Street? 

I was there over a year. 

And many of the names, you were familiar with the people? 

Yes, familiar with the people or nares, you work the street 

everyday. 

You testified the checks always came on the first of the 

month, was that always truce, in your experience? 

The checks, the first -72d the third. 

And the third? 

Yes. 

The third day of the month? 

The first and the third day of the month they have checks. 
don't know which kind of checks? 
first is SSI and Welfare, on the third is Social Security. 
know the third is Social Security? 

Yes. 

And of your own knowledge, are yot familiar with what kind 

of checks were there? 

When, on which date? 

October 1, 1975. 

Welfare and SSI. 

You were away from the box, the third box, the one that can 

tained Purdy Street -- 


The first box. 


H. T. Neel & E. F. Knisley 


OFFICIAL REPOPTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


away 


IChOGS EXAMZTATIGCN BY MWh. FS LECOs 
ti * ‘ 

2 Mr. Thomas, you stated that ir rclaticusnip to your 
i] 


performed on the lst of Cctcbher le:t year, that the 


thing you did was sert the mail at the C Station on Fis 


ano Nerthland? 
Northampton, 


vou sort the rail alone for your particular roucp? 


throucnh all the letters and magazires, 


@ various streets: nd divide then un? 


Yes, on my route. | 
During the ceurse of Gividina tiam up -— how Co yeu ¢éo ea ee 
We sort -- we se the mail for each street, the magacines 
On a separate side ard the letters are all in the cass, 

bo you co the sorting and putting it in these cases or is 


that dene by serecnce else? 


We do our oven, 


YOu siivide thijgs 


Ves 
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And did you at that time at the C Station put them in 
numerical order? 


Yes, cerrespondina to the house rumbers on each street, 


You cid that that day? 

Yes. 

Now, do you recall the type of mail that was delivered to 
the residents on Purdy Street that date? 


That date? 


Yes. 
Well, there was none for the even side and about five house 
on the odd side, but the type of mail that was in there was 


checks and magazines and other letters for those people. 


There were none for the even side? 


No, 

Okay. 

Because that was the mail that was missing from the box. 

I am talking about the sorting. 

Sorting? Yes, we had mail for all the streets in the case, 
yes. 

When you sorted them there was mail for the even side, ther 
was mail for the odd side? 

Yes, 

And all the checks, were they on the even side of the stree 
or did they go on both sides? 


Checks went on both sides, 
H. T. Noel & E. F. Knisley 
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Oxay. how, in ‘lationship to the checks thersclves, 
indicated te Hina kardnschu the checks arrived cn the 
and third of eacn 

Yer, 

month. 

Cid vou know at that wind received what 

28 oppose:d to the 

Well, there's weliare checks and SSI on the 

the third there's Cocial Security. 

Social Security and SSI as well, or is that a separate 
No, Sccial Security on the third, and SSI and welfare checks 
on the first of the month, 


Do you know what types of checks various residents on 


Street were receiving at that tim:? 
They reccive all types of checks, welfare and SSI, 


receive welfare, son: £SI checks. 


Who reccived what, did ycu pay ary particular attenticn to 
that? 
Well, we usually -- you usually remenber that a certaia 


person gecs SSI, some set welfare. 


The names that were read to you by Mr. Wagner, do you siti 


which cf those people received SSI ag opposed to welta<: 


checks? 
Ne, those are SSI checks, 


when Vou Ported ma: Pubiat toe O Statlen. 
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with it after you sorted it? 
We bundle it up ard tie it out and put it in a sack, and then 
put a label in it, and send it ont by truck to the various 
relay points. 

You put it in a sack, label the street? 

Yes, with the streut where the relay box is. 

And it is given to someone clsa? 

Given to the @river to carry it to the -- take it out there 
You gave it to a driver that date? 

I put it on the truck with all the rest of the mail for 
relays, he comes in and takes the truck anc sorts it, and 
takes <~ carries the mail out to the different relay points 
And you first saw your sack for your particular streets, 
particularly the area where this box was opened -- what 
strect was that? 

Northland and Masten, 


Do you recall what time vou finished sorting the mail ana 


putting it on the truck fer delivery? 


Well, I finished approximately about eight thirty or so in 


the morning to get the relays ready, because I have to leav 
the station about nine o'clock tc get out to my route, 

You got to the Northland and Masten box approximately what 
time that day? 

The first time I go to that box is around nine, nine thirty 


Retween nine and nine thirty you got theve that day? 
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The’ first cin, 

When you got co ww hoax taat cay what 

I opened the mM ¢ nq mail 

carrying : inie tad : ; i121 {or seco 
cut. 

That care 

Freie tl} 

Was 

I take it out cof 

Was that sack a narked sack? 

Was it wvarked? 

Yes, 

It's labelled, i: Lé in it fer tha. relay poi-<. 
I meant for the particular street 

No, it contai.s suveral streets for which I deliver mail. 
Everything is in mc sack, and then you go in and sort out | 
the various 

It's fa bundles, ic we “ahy gut ous pail fer eur next cut 


we are going to 


Ckay. You have to loo} hat cugl sack to get that partis 


cular 
Thore is usuelly wore coasu one burdle in there that wo nev 
you knew, wi! 
first cut that you were 


ara? 
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For Chester Street, 
Chestcr is wnere in relationship to Furdy? 


It's -- Chester is two Llocks Gown from Furdy, running fron 


Nerthland to Eact Ferry and beyond, 


You do Chesser first then you go back and get tie mail for | 
Purdy? 

Yes, 

And this mail for Chester, was it on the top of your sack 
in the bundle? 

It's in the sack, it would get tossed around. It would ge 
to the top or bottom, it is never -<- 

When you got to the sack originally at the Northland and 
Masten box, did you go through it entirely? 

We take all the wail, set it on the upper shelf in the box, 
ye 

You did that? 

Yes, 

Then you went to this route and came back? 

Yes, 

Okay. Now, you came back to this box at approximately wha 
time, sir? 

Back to the box approximately ten thirty or quarter to 
@leven, something like that. 

And at that time you noticed the box was << 


I noticed that the door was -- when I appreached the box 


ll. T. Noel & E. F. Bnisley 
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the door was open, and I could see the lock wes daraccd, 
and when I lerkea 


All cf tha rwnil? 


iray snonuic have 
there but it wasn 
The other r 
No, I had delivered thkrt. 
Now, in relationship to Leonard Johnson, do you 
inéividual by the nare of Leonard Johnson? 
No, I con't believe I do. 
In relationship to ‘his box, did you at any time see 
break into it? 


No, I didn't, 


Do vou heve any direct knowledce as hen the box was 


broken into? 


It was between 1 : } , Cin fs MEK Lorty 


five minutes or wre’ "0b back to the box. 


Do you know hot 
I don't know. All I krow the deor was broken 
lock was daraced, 
you } 
viduals were who 


mt 
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: 


H 


MR. MC LECD: Thank you. 
i 


TREDIVECT EYANIWAY IC 


i] 


lo. 


MR. 


IREUCRO&S EXAMINATICN BY MISE HANLSCEU: 


Mr. McLood asked you som: questions abeat what mail you hie dl 
for turdy Street Do you rccall wret addresces were on tha 
mail that was mifssinc, an other words, what accressca would 
it have oone to if it hadn't rma fxing? 

It wovic have gone to the addveseos from 330 Purdy cown 

208 Purdy, and from 3C9 Pur tu 323 Purdy. 


that wail that you specifically seen in tha box earlier), 


| 


} 
i 


seid you put it up on the shelf, it was that mail that 


miesing when you returnec? 


It was miscing, yes. 


The addresses that I read off and the names, would they a 


bern included in the addérusses of the nail that should have) 


j 


been there in the box when you came back? | 


Yous. 


And which was missing? 
Yes, 


VAGIER have nething clue. ‘hank you. 


Mr. Thoma:, on Octcber 1, 1375, Cid yoa nake any “ina of 
listing of what mail you had before you put it into the 


sack? 
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No, ¥e wouldn't have 
You terted your *4 ! is P nd 1a w oa the Celie 


vory tCruca? 


you handle at that time 


tre noath? 


} 
| 
Oh, it's really hard 
Could you give us an estimate? | 


About seven to eight hundrod lettors, I believe, plus maga ~) 


tines and other various typos of wail. 
On the morning of Cctober lst of 1°75 ycu could have sorted 
as many 48 soven or cight hundred pieces of mail? 


Yes. 


We are talking about mail { ha numbers 330 through 206 
Purdy, and 309 through 323 

Yos. 

And are you certain on th ig OF October lut, 1975 


that you saw mail for those few addresscn? 


Yes, I always qet mail for those addre 


| 
| 
| 
| 
| 
| 


No, I'm not interested in what you always got, I an interested 


in what happened on Octcher i: -xugqo, your specific | 
| 


recollection of October lst 


Cetober lst was: 


H. T. Noel A EL PF. haistey 
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| 
| 
| 


ebout everybody on the etreet. 
. | 


1 
I don't mean 1 » picky, but I want an independent recollec- 


tion of seein Ningw that particular day for those nunbers, 
COURT 1 f you do have such recollection, you carn | 
so “tate, Po you remember that particular cay | 
and what vou parcicularly bad that day <-- | 
WITESS : Yas, I bolicve «« 
B COURT: ~-— as opposed to what you normally would acai 
WITKESS + I didn't have mail on Cetober lst for everybody, 
on the route there, if that's what you mean, 
MISS LANDSCHU: 
You saw each and every envelope for each and every person 
that was mentioned? 
Yoo. I sorted it in the morning to the various numbers, 
You particularly remember the envelope for Mre,. Jennings? 
I know she got a check that day, yes, supposed to get a 
check that day. 
That is what I nean, you do it so often, your kind of job 


is a kind of routine where things ordinarily happen on a 


certain day? 

Yes. 

Are you saying this on the basis of what ordinarily happens 
each and every month? 

I beg your pardon? 


Are you giving we these answers on the besis of what was 


H. T. Novel & EF. tnisley 
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ugual ¢ month, Mrs. } am check each 


yeu ass i f i ning: "9 sneek for Octo: 


firet of the month | 


check, 


| 
| 
} 
j 


We ara ve. neor! abou! ‘ rst of the renth, October) 1, 

1975, did you see her check epecifically out of seven or 

Gight hundred envelopes? 

You do pay attertion to names on checks as you are 

sorting them into the case, so I would say you, that I do 

renember that the check was in there when I cased the ma.l 

nm tne ne | 
| 

You have an iscependent recollection of that morning, Octo~! 

ber lst, #9 cppos A 4 of the nonth? 

Thie is a routine n month it's «- every 

day you won the sere 1 an o*#scs. 

Can you state with any . ; f certainty Chat there 


ali i Lis acdresen you recited 


@ in tnerc, 


You wer 
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people had checks in that mail? 

Other people have checks in the mail for other streets or 
ether house ~umbers, too. 

You are drawing a conclusion from other checks that you 
delivered that day? 

I don't understancé. 

Are you concluding that the Purdy Street addressees had 
mail that day because you delivered other checks? 

No, because they usvally get checks on the first of the 
month, 

And they usually get checks is the basis of your answer? 


I don't quite understand. 


JRECROSS EXAMINATICN BY MR. MC LEQD: 


Mr. Thomas, just a couple of more questions. Mr. Thomas, 
don't want to belakor the point that Miss Handschu was goink 
over, but in relationship let's say to Dock Daniels whose 
address -~ 

315 Purdy. 

You indicated before that he normally got a check the firs 
of the month? 

Yes. 

Do you recall if he gct one usually on the third? 


I recall his check. 
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Cn the third, as well? 

Fis check on the 213 

Would he get cram on 

Eis was << he cets a creck on the first ef the month, nat 
I believe ~- I deni ‘Lieve the third, 


When you get the nail it is -~ you biad it at tha statiens 


You have it in voir Lex, you take it out and -- out of the 


it on the shelves? 


through everything acain? 


No, we don't go through -- 


Co you know whether or not -- well, Go vcu know what tii. 
your relay truck left the C Station on the lst of Gctober 
Ne, i'm never there when it leaves, 


Bo you know whether not that sack which you put in shat 


hie R, tivaa trey wheel che 
S truck, and he takes the mail. 
Now, who relays i tu the truck, anovier ingivicuel? 
The driver comes in and gets his tric} 28 of mail, takes 
it to his. trick, and sérts it in hia truck. 
These are a namber of trucks in this arza wher: your relay | 


truck would be? 


Well, @t the faim oe is - Criteria iste He AS an ther 
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is no other trucks in there, 

Other trucks would ccme anc go? 

Yes. 

Do you know whether or uot that sack, wrich you cloeed, = 
take it, and put in the area to be put on that relay truck, 
was évar opened acain pricr tc your opening it at the 
Northland and Masten Lox? 

Well, I know that it was intact wran i first got to the 
relay box, it was intact because I bundled it out that 
morning. 

How do you tie it up? 


Well, we pull the cease and rukber band the letters, and then 


tie them with straps with the magazines and -~ 


I meant the sack, how do you tie the sack up? 


We cot a -- it's qot a hasp on it, you pull the rope and 


close it ard -- 
hese letters have rubber bands around them you say? 


Well, the bundles cf mail has ruhber bands plus straps 


around it. 


And this strap is liks a relt tuckle --= 


Well ~- 
-- with boles? 
Almost like a belt buckls:. 


I mean it dceesn't take any aqreat degree: of knewledge to 


able to open it ard closc it? 
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No. 
Or take the rubiy r 
aGs 


Do you know whethec cr not tat strap or rubber bands Were 


renoved frow any of your packagcs prior to your o«tting to 


that Keorthla: d ard Masten bex tho tirst time? 


State that again. 


tia you know whether cr net -- 


THE COURT: Read the question. 


(Thereupon reperter read as follows: "Q. Co 


you know whether or not that strap or rubber 
bands were reroved from any of your packages 
prior to your getting to that Northland and 


Masten box the first time?") 


THE WITNESS 

BY MR. KC LEOD: 

Q. You didn't lock threugh the varicvs bundles of mail that 
you tock cet of the sack ard put on the shelf in that box, 
Gid you? 

NO. 


MK UE GD: Thank von. 
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THE COURT: Anything further, Mr. Wagner? 


KR. WVAGRER: Your Koncer, just a couple of questions. 


MR. WAGNER: 


Mr. Thonas, as Lest you recall, the mail that you saw in 


the bag at the relay box was the same mail you bourd up 
that norning at the post officu? 
Yes. 
As far as you can tell? 
Yes, 
MR. WAGNER: Nothing else. 
MISS HANDSCHU: Nothing further. 
LR. MC LEGD: Nething further, your Henor. 


THE COURT: All right, Mr. Thomas. 


(Witness excused.) 


ITHE COURT: Ve have hac a short cviductiacy Cay, ladies and 
gentlemen, Sut we have reached the timc when I 
would nermally se adjourning, and = caution you 
now to keep ycur minds open on all of the issues 


that are in the case, do not talk among your=- 


selves at this point about what you have been 
hearirg, try to remenber it yourself, and, most 


importantly, Gon't talk with anybody else. If 


H. T. Nuel & E. F. Risley 


OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


anyone trics 


eh out 
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said terity with 26. 


wig; necc 


yo. 


in the cour 


and come Lack downstairs 


morning, ana I will have 
I can, and we 


soon as 


(Thereupon the ceurt was 


ave 


to hisuw 


you, you let re xnq 


és 


} 


familiarity alreoe 


we Lave bean talking 


do net, den't co 


<u 
co you heave some ci 
a: Wil] tell you 


Ero! 


} 
} 


about the areca 


| 


You may go new 


rt 
at nine o'clock in th« 


you in the courtrooa 


will continue the 


in recess at 4 P.M.) 
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Trial Testimony of Secret Service Agent Robert Pochopin. 


PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 9:05 A.M, 


(Defendants presert, counsel present, jury 


(Defencant's Exhibit 1 was marked for identifi. 


cation.) 


Invite COURT: Good morning, ladies and gentlemen, You may 


remember that I indicated we are working just 
this morning. We will have a mid-morning reces 
at the usual tine, and then we will break for 
the day at twelve o'clock. 


The Government calls Robert Pochopin, 


IR OBE RT POC H OPIN, 100 State Street, Rochester, 


iNew York, called as a witness on behalf of the Government, and 


being first duly sworn, testified as tollows: 


DIRECT EXAMINATION BY MR, WAGNER: 
Mr. Pochopin, I would like you, sir, to tell the jury what 
your occupation is? 
I ama special agent with the United States Secret Servica, 
Approximately how long have you been with the Secret Servic? 


Approximately five anda half years. 
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Can you describe for the jury what kind of duties you co 
for the Secret Service? 

Ves, tha Cutics end guncticns of the Secret Service, as a 
special agent of the Secret Service, is to pretect the 
President, tix: Vice Preeident, and any candidate for the 
presicency or vice presicency, and fereign dignataries so 
named by the Treasury Deparinert. Also the inveetigaticn 
of any cries pertaining to obligations of the United State 
Government, such as counterfeit currency, United States 
Treasury checks and United States savincs bonds, 

Are you presently assigned to the Rochester office? 
Yes, 

In Octcher of 1975, what office were you assigneaG to? 


The Buffalo field office. 


Did there come a time, sir, in Cctober of 1975, specificalil; 


October 6, 1975, that you hed occasion to initiate an inves 
tigation concerning some possible stolen Treasury checks? 


Yes, 2 did. 


I would like you to tell the jury how it was that you first 

becanc involved wit) that and what ycu did? 

Yes. Cn October 1675, I was contacted by an infornant 

who acviscd that 

MC LiCcDs At this tame I would ue ject to what 
the conversation may 


COURT : Of course. that is ria! vou will not 
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the substance of the conversation, 


You say you were contacted by an inforrant? 
Yes. 


How was the contact made? 


Telephonically. 


Can you explain to us what you mean by an informant? 


An individual citizen who had information regarding a 


possible crime against the United States Government. 
Do you know this man's name? 

Yes, 

What was that? 

James Carbone. 

Vincent James Carbone? 

James Vincent Carbone, 

As a result of your conversation with Mr. Carbone on Cctcbur 
€th, did you make any plans? 

Yes, we did, 

Woulé you tell us what the plans were? 

The plans were to arrange a meeting for the following day 

at Gleason's Restaurant here in Buffalo, 1000 Main Street, 
for the purchase of United States Treasury Checks. 


Now, did you have in mind, sir, who you would be purchasin 


the checks from at that time? 


. THE courr: Yes or no. 
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THE WITNESS: Yes, 
BY BR. WAGNER : 
And can you t s specifically waat tie plan invelved as 


to the place and tiwe of the wectiag che next’ day? 


the place was al Gleason's Restaurant, the tims was appr 


mately 10 A.il, on Cotewer 7, 1975, 


Aout what time, ai best you vecall, was it that you talked 


to the informant on Cetcber 6th? 

Approximately 4:30 Pu, 

Now, on the next morning, on October 7th, Gid you in fact 
meet the informant, as your plans had provided? 

Yes. 

Ana that was Mr. Carbone? 

Yes, 

Can you recall where it was that you met Mr. Carbone and 
the approximate tiie? 

I wet Mr. Carbone at approximately 9 Acs. at the Buffalo 
field office here, in the Secret Service Office here in 
Buffalo, 

Where is that office <-- where was it 

lll West Huron Srrect, 

That is in the Federal isuilJing? 

Yes. 

I would like you to tell the jury, sir, what you and Mr. 


Carbone did ut that meeting, and wnat you did sukseqvent to 
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that meeting? 

The initial meeting at the field oftice wa just dircucsud 
what the arrangements were, te make sure things were set 

up that we were going to mect with individuals who were wo 


soll U.S. Treasury Checks, and at this tine I met with other 


agents of the Secret Service and inspectors of the United | 


tates Post Cifice. 
Do you recall, sir, what the nanes of the other Secret 


Service and Post Office investigators were? 


Yes, there were Special Agent James Husted, Special Agent 
Stephen Petro, Special Agent Patrick Finnerty, Postal Inspector 
Joscph Parkinson, and Postal Investigetor Michael Davis. 

What was your plan, as far as your role in this potential 


purchase? 


I was going to be operating in an tndercover capacity. 
Would you tell us what you did after the meeting cccurred? 
After the meeting occurred, myself and James Carbone left 
the Secret Service office here in Ruffalo by a <= in an 
official vehicle of the Government, with myself driving, 
and we proceeded to Gleason's Restaurant. 

Can you describe what kind of vehicle you were in, if you 
recall? 

A 1969 maroon Chevrolet, 

Did it have any markings on it? 


No. 
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Where did you go? 

To Gleason's Nertrurant. 

Tf you know, 

the office meéutine do? 

Shey Jott 3 orelanc tc sect up survedllance 
Restaurant e) ea, 

Wage that part 


Yeo, it wac. 


I would like you, sir, to pick up and deecriba, as best you 


recall, for the jury what happened that particular morning? 
Upon arrival at Gleason's Restaurant, the entrance way to | 
the parking area, I stopped the vehicle, and Mr. Carbone 
departed my vehicle and he went into Gleason's Restauront 
to see if the incividuals who were selling the Treasury 
checks were in the area, After he got cut of my car and 
went into Gleason's, I continued tio the hack parking lot, 
parked my car, and rcenwined in the car, 

Would you tell us wnat else you saw, whe ilse you observed) 
that morning? 

Approxinately two minutes later tir, Carhona cane back to 


my car and adviced that @ individuals worse acrous the 


street in a dcouchnut shop, and would ke over there 
short period of tiny be » § the necking area cf Gle 
ina short period of tin ni fter he said this, he 


acvised «= he teld we that ib 
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MR, MC LEOD:s I object again to what he was told by Mr. Carbane,. 


Will you tll us after having the comversation with Mr, 
Carbone what you taw end what you did? 
Mr. Carkone come back to wo after I dropped hin cif at the 


front: ot Gleason's \ staarant, we had a conversaticn, and 
| 
lett wy vehicla to the rear of the parking lot to mect 
with tha incividuals who supposcdly had the Treacury checks 
| 


| 


for sale, Approximtely two minutes later he cam back so} 
my vehicle, After he cama back we had general convereation 
about the Treasury checks, and then we proceeded together 
to a gray 1966 Oldemobile which was parked in the rear «- 
far rear area of the parking lot on the Worth Pearl Street 
oide, 

Had you seen thie gray Cldsmobile pull into the parking lot? 
No, I didn't, 

Do you knew if it was there when you first pulled into the 


parking lot? 


I couldn't be cure of that, no. 

Mr. Pochopin, I am going to show you what has beci marked 
ag Government's ivhibit 22 for identification, and I would 
like you to look at that and tell us what chat is, if you 


know? 


a 


This is a photoeoraph cf the rear parking let lccated behine 
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Gliearon's 16 


RéeLteaurant, 


the poaxrkis 


Octcber 7, 


Yen, it coc: like it must 


in the leaves ure < yf 


be snowing, ‘it 


Other than the fact that tt 96018 hav 


the cars there, arc thay different or th 


The cars are different, 


yo fhe 


Other than thet, ie the fcocene an 


as you recall it, the day of the event? 


Yous, it 


Showing you Government's Exhibit 21 for 


again, I would like you to adentify t? 


This is anothur photograph of a 


Gleason's parking 


lot. 


Agein, do that accuratcly 


you recall it, 


Yes, except tie 


Ard the weather 


And the weather w: Giffcrent, 


Showing you Govirnme: 


again, I would like you te tell us if 


the ecene ac you recall it? 


; 


hiuistey 


sTeiecyT ¢ 
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AVL 


accurate 


cifferant 


te 


bee: 


mc oak 


changed, 
> gain? 


scene of 


identification, 


can, 


areu 


lot arca, asi 


KOT 


p> pp 


of the 


later 


now about 
| 
lot,/| 


the 


uir 


Lor, 


this accurately eepick 


. 
ro) 


Yes, it does. it is anotnhcs photograph of a different 
portion cf Gleason's parking lot. 

Showing you Gevernment's Exhibit 24 for identificaticna, 
again I will ask you the same question. 


Another photagraph of another pertion of Gleascn's parking 


shew you Government's Uxnibit 24(a) for identification, 
Yes, this is another photograph of Gleason's parking lot. 

WAGNER : Your Honor, I would at this time move into 
evidence Government's Exhibits 21, 22, 23, 24 


and 24(a) for identification. 


MISS PANDSCHU: May we approach the bench? 


(Thereupon an off the record discussion ensued 


at sidebar.) 


THE CCURT: We have this type of procedural colloquy from 


time to time. te ars not toying ta shut you 


cut of anything. 


BY MR. WAGNER: 


Q. 


Geverrment's Exhibit 21 for identification, sir, I am goin 


to give you one of these red marking pens, ané€ I would ask 
you if you will maxk on there where anv of the cars were 
that you talked about, cither your car or the car of -- 


the grzy Olesmobile, if it would be on that particular 
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pnotograph. 
tllance vehicle would have been park 
st eircle and perhaps write the wercds “surveillance venicle." 


(witness nares photograpa.) 


Now, by the way, Co you knsw wh 


tne surveillance velLiclc? 
Yes, it wes a LS6éS 
When you sav "van," what kind of a ven, Go you know? 
Chevrolet van or Ferd van, i'm not pesitive. 
Showing you Governrent's E:sthibit 22 for identification ~- 
COURT : What wes that first marking on? 
WAGNER: ievernment's ExaAibit 21, your Honor, 
Marking of the surveillarce vehicle. 
BY MR. WAGNER: 


Q. With Government's Exhibit 22 for identification, sir, would 


you mark on thera where, if any, of tie vehicles you are 


speaking about were? 


Suspects! and prcual jG tail of where 
was parked, 
ceuld give a and write "tail end of 
where Iwas parked" since tat is khew yeu doscribed it, 
Taii end of my car? 


Fine, 
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(Witness marks photograph.) 

Showing you Governnent's Exhbipit 23 for identification, 
again, I would like you co nark on there, if you can, where 
any of the venicles were that you were speeking of. 

This would we the suspects' vehicle. 

Shewing you Governuent's Uxhisit 24 for identificaticn, 
Gkay, this would be a phote taken from the surveillar.ce <-- 
where the surveillance vehicle was. 


Perhaps vou should write om there “view from surveillance 


vehicle." 


(Witness marks photograph.) 


Again with Government's Exhibit 24(a) for identification, 

I would like you te mark that indicating where the vehicle 

were, if you can, in the photograph. 

(Witness marks photograph.) 

Thank you very much. 

COURT: what Gid you mark on 24(a)? 

KAGNER 3 The inéication of -- the werds "My vehicle," 
indicating the agent's vchicle. 
You talk of the surveillance vehicle and “My 
vehicls,"” you are talking of the van? 

VWITRESS : The van is the surveillance vehicle. My vehic 
would be the van, the suspects' vehicle would 
the 1966 gray Oldsmobile. 


BY MR. WAGNER: 
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Mr. Pochopin, I would like to have you pick up with your 
stery when you first saw cue gray Clésnonile, and describe 


what happencd after that? 


which was the 1°66 gray Oldsmobile. As we appreached 
car, Mr. Carbone got im the rear right sext, T got in 
vehicle in the right frone seac. 


Were there any other individuals in the vehicle at this 


Yes, already in the vehicle was Lecnard Johnson, who was 
driving -- behind the wheel in the driver's seat, 

front seat, the left front, and leroy McClamb wes 

left rear of the vehicle. 

Now, sir, the two gentlemen you just referred co, 

krow their names at the tine? 

I knew of Leorard Johnsen. 

You G@id not knew Mr. Meclenb's 

NO.w 

Bo you see the two in@ividuals in the courtyrocn? 


Yes. 


Would you identify first Mx. Johnson, the man you said was 


helind the steerin. wheel? 
Mr. Johnson is sitting on the nesr side of the defense 
table, wearing a light blue jacke:t. 
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znd would you describe for us, if you can, the nan you 
said was sitting in the left rear seat that you later lear 
to be Mr. Meoclamb? 
kr Meclaesah is iom < : ide of the Geferse table, weari: 
the clack jacke he Lignt bluca shirt. 
e WAGKER: at cc record reflect that Mr. Pochopin has 
icuntitied the detendarts, Mr. Jolrsen and Mr. 


MeClams, respectively. 


Mr. Pochopin, XI would like you te pick up and describe for 
the jury whet happened atter you gct in the car, as best 


you recall. 


After -- when I entered the vehicle, after general conver~ 


sation and introductions, Leonard Johnsen asked if I had 
the money. I subsequently told him that I had it, I didn't 
have it on my person, I left it in my vehicle which was 

in the parking area. I asked if he had the Treasury checks 
and he said -- he diéa't really cone out with yes he did or 
no ke didn't, he just said, “Eow much do you have?" I told 
him, "X've cot approximately $1,000," At this tine I 
mentioned how many checks did he have, and he advised that 
he had approximately twenty checks which amounted to eighteen 
hundred to two thousand dollars, and that ue was selling 
them -- or he was charging fifty percent of the face vwiwe 


of the checks. we argued about the price being tee high. 
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t asked how old the checks were, and he said they were date 


Which wis the lst € Gctuser. 


Ae turned around 


to He. Nec Clay i said e's of : him the checks," 


Mr. McClamb 


- 14 


un¢erneath nis jacket ard pullee out a yellow-brown envelope 


and handed it up to the frent seat, hancec it to me. 
Would you continue on, wiat Gid you do at that tina? 


Yes. I received the packace or the envelope, and I opencd 


the envelope, and thzre were Treasury checks in the envelcre. 


I roughly counted the cliecks, amd I came to a quick count 
of twenty-cne, which is the total amount there were, 

I show you what has been marked Gcvernment's Exhibit 32 
for identification, and I would like you to look at that 
and identify that for the jury, if you can, please, 

Yes, this is the yellow envclore that Mr. MeClawb handed 
me that contained the Treasury cheeks. 

And how do yeu knew that is the seve envelupe he handed yoy 


that day? 


It has A, Victcr & Ccnnarny on the envelopa, it 
initials and the Gate, 

When did you put yerr initials anc 

On that dete, 10/7/75. 

Showing you Goverrmment 's 


I would like you te look at 
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if you know. 

Yes, this is one of the ‘terceasury checks that was in the 
yellow-brown cnvelope. 

Can you tell us, sir, how you knew that is the sane Treasur 
check that was in the envelope that cay? 

My initials and the date are on the reverse side of the 
check. 

Can you tell vs, sir, what the name of the payee and the 
address and the amount of the check is, and the date? 


Made payable tc Marie Jennings, 2&6 Purdy Street, Buffalo, 


New York, in the amount of $218.55, dated 10/1/75. 


Okay. Showing you Government's Exhikit 2(c) for identifi-~- 
cation, again I would like you to tcll us the same thing 
about that check. 

Made payable to Lottie Fowler, 320 Purdy Street, Buffalo, 
New York, in the amount of $28.85, dated 10/1/75. 

Do you recognize that Exhibit 2(c) as one in the envelope 
that cay? 

Yes. 

How is that? 

It has my initials and date on the reverse of it. 

Showing you Government's Exhibit 3(c) for identification, 
This check is made payable to Dock Daniels, 315 Purdy Stree 
Buffalo, New York, in the amount of $601.15, dated 10/1/75. 
On the reverse of it it nas my initials and the date, which 
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after the transaction was wade I did date and initial all 
these checks re Bufifale fiele cifices 
you Government's Exhibit 4(c) for identitication. 
Waxvie RecElrath, 
the amount of $50 
10/1/75, with my initials and the éat a < reverse 


the check. 


Showing you Government's Exhibit S(c) for identification, 
This check is wade payeble to Lemon F. Eouston, 246 Purdy 
Street, in the amount of $116.75, dated 10/1/75, and on 
the reverse sice my initials end the date. 

Showing you Gevernment's Exhibit 6{ for icentification,. 
This check was mace pavable to S.C. fendletcon, 214 Purdy 


Street, Buffalo, New York,-in the arourt of $65.00, dated 


10/1/75, and I have dated and initialed the reverse of this 
check. 

Again with Government's Exhibit 7(c) for identification. 
lade payable to Thelma HM. Ant=rsen, 2 2uxdy Strect, 


Buisfelo, New York, in the amount of £47.25, Gated 1C/1/75, 


5 


with my initials and tre Gate on the reverse of the check. 
EE CCURT: One thing that is not being said, and I am not 


to run your caso, Mr. Wagner, but i 


ach instenca that the checks you sete 


king Abeut wore in the envelope? 


wees in the 
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envelope. 

CcuRT: As a cnatter of fact, to cet through this, the 
were a whole Lunch of exhibits which were in 
the envclope? 

WITNESS ; Yes. 

COURT: what are those exnibits, Mr. Wagner? 

WAGNER : Mr. Pochopin, I will ask you to leaf through then - 

COURT: fell the exhikit nuaber and say whether it aad 
in or not in the envelope. 

WITNESS : Exhibit 8(c) was in the envelope. Exhibit 9(c) 
was in the envelope. Exhibit 10(c) was in the 
envelope. Exhibit 11(c) was in the envelope. 
Exhibit 12(c) was in the envclope. Exhibit 
13(c) was in the envelope. Exhibit 14(c) was 
included in the envelope. Exhibit 15(c) was 
included in the envelope. Exhibit 16(c) was 
in the envelope. Exhibit 17(c) was in the 
envelope. Exhibit 16(c) was in the envelope. 
Exhibit 19(c) was in the envelope. Exhibit 
20{c) was in the envelope aad Exhibit 31(c) wa 
also included in the envelcpe. 

Are they all Treasury checks? 


They are all Treasury checks, yes. 


iQ. Are they all dated the same day, sir? 
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All twenty-one of the Treasury checks that I just went over 
were all Gated 10/1/75, 
THE CGURT: These were all in an envelope you say you get 


from Mr. McClamp?7 


THE WITNESS : Yes, sir. 


lsy MR. WAGNER: 
Dic you take the envelope and lock at the checks at 
time, sir? 
At the time Mr. McClamb handed ne tne checks, I took -- 
handed me the envelope with the checks, I took the checks 
out of the envelope, counted them, and on quick count I 
counted twenty-one of the checks. After counting the check 
we discussed the price further, which I continue to say was 
just too hich, to be paying $1,000 for $2,000 in Treasury 
checks. After further general conversation, I wanted to 
estimate the total face amount, and so i started to add 
these up and estimate the amount, when Mr. Mcclamb -- Mr, 
Johnson, I'm sorrv-- Mr. Johnson edviced the reason the pri 
was so high was because there was a small quantity of check 
here. We said if I was interested the following month -- 
COURT: No, let's not get into that, 
WAGNER : Your Honor, perhaps I covld make an offer of 
proof? 
Later, yes. Make it later, carry on with the 


transaction, 
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BY MR. WAGNER: 
Tell us what else you discussed with itr, Johnson or Mr. 
McClamb at that time, Sir. 
Okay. After further conversation regarding Treasury checks 
with Mr. Johnson and Mr. McClanb, I estimated the toral 
value of the checks at about $2,000, I mace a final offer 
of $750 to Mr. Johnsen, vino thought, and he hesitated, 
looked at Mr. McClamb wno nodded his head up and down to 
me, meaning yes, then Mr. Johnson Gid say, “Okay, it's a 
deal." I told him, Mr. Jonnson, at this time that I would 
get the money from my car. Fr. Johnsen said to leave the 
checks in his car, so I placed the checks, which I put bac 
in the envelope, on the back rest of the front seat of the 
car, and I departed the car, and started to go toward my 
car, and took maybe four or five steps toward my car and I 
came back and told Mr. Johneon to follow me over to wy car. 
I started walking to my car, I heard a vehicle behind me, 
and when I arrived at my car, the tru;sk area of my car, I 
turned around and the gray 1966 Oldsmobile was behind me in 
the middle of the parking lot. I asked Mr. Johnson for the 
checks so I could put them in the trunk where I had my money. 
Mr. Johnson at that time -- he noticed the checks were stil 
on the back rest of the front seat of the car at that time -~ 


Mr. Johnsen reached over with his left hand and took the 


checks and then turned his back to ne and gave them to me 
Ww 
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over his richt ehevuldor «-- 


\W~ which I tock, end at tha iiac “a prearranged 


signal and Sr. Johneca y hur cnk were subsequently 


errested by agent: F<] teesat fori anda af eho toct 
Off ico, 

You mentioned that you cave. a prearzvare 

explain what tne: sical was? 

The sional was when I put the trunk 

You did that? 

~~ the deal had been consummated, 

Do you know what agents arrived at that time? 

Yes. Special Agent Stephe: Sacret Service; 
Husted, Secret Service; Patrick Finnerty, Secret Service, 
and Michael] Davis, Postal Investigator with the U.S. Post 
Office. 

Can yeu give us an ertimate as to hew long it was from when 
you raised the trunk to when the ot} «gents got there? 
Almost immediately. 


What huppened when these agents arriv 


Mr. Johnson and Mr. McClamb were arrested at that time, 


they were handcuffed, Nr. Carbone and myself were put unde 
| 


a simulated arrest, We four wt as wer2 taken back 
to the Buffalo office of the Seeret -vice for processing, 


where myself a:d Mr. Carbone wer aki to @ Separetoa area, 
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and Mz, Jchnsen and Mr. McClaib were processed aid bocked, | 
bo you knw wnat hay panned he © mt tere hanced 
to you by “wx. Johnson 
| 
gen, when XT put the t fi “py s tsank, 2 placed 
the envelopa in tuc t ‘ ty the tuenk, and Poute) 
| 
Investigatur Hike vavie cuns to | [ obsexved hin 
tahing the enveluc with tre ae | keen it in 
his posvecuion. 
Did you see those checks later at the office then? 
Yes. When I was back in the office, Postal Investigator 
| 


Davis arrived at the office, to where I was, he brought thu 
checks with him, and I observed him take and initial each 
of the checks and the envelope. At this time Special Agent 
James Husted was also present, and Mike Davis gave the 
envelope and the checks to James liusted who, in turn, dated 
and initialed each cf the checks, who in turn handed then 
to me, aad I dated and initialed thie checks, and eubsequen Sly 


placed them in a separate compartment of the office safe, 


Do you know if there was any othezs involvement with those 


checks, as far as your acency was concerned or other inves 


tigative ayencivcs? 


8, on October 9, 1975, we scent these checks to our Hiei 6 


investigation Branch of the Sceret Service in Washington for 
fingerprint examination, along with the: fingerprints of Mr, 
Jehnson and of Mr. McClawb. 
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Do you know if you got a result from that, cither positive | 
cative? 
received the results of | 


this ninhydrs ' uaticr > the people in the Special 


Investigation, the laboret ttery.ted to bring out finodr= 
} 


prints of poople who nave touched the chucks. 


CcOumT: You recsived a report, riqht? 


Vhat was the report? 

The report was that there were no identifiable 

fincerprints, latent prints, of Mr. Johnson or 

Mr. McClamb> on any of these checks, 

ER: 

Were there any prints on there that they could identify? 
Yee, they found one of my fingerprints on one of the checks 
Do you know if there was any handwriting analysis done, 
sir, between the handwriting of Mr. Johnson and Mr. McClanb 
and any writing on the checks? 


Dering processing of Mr. Johnson and Mr, McClamb I was not 


present, but handwriting was taken from Er, Johnson ane Mr. 


McClamb, and on one of the United States Treasury checks, 
the Marine Jennings check -- 

Perhaps you shovld find that check and identify it by 
oxhibkit nember, 


Exhibit l(c) was the only check cut of twenty one that was 
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signed with the payee's name. The payee's name was signed 


on the reverse of the check. From my observation and the 

other acerts, the Secret Service agents who took the hand- 
writing, obtained the handwriting from Mr. Johnson and Mr. 
MeClamb, they were not Gcwparable at all. 

Do you know if the laboratory did a test on that? 

No, we did not send it down, 

MR. WAGNER: Your Honor, cther than the issue that cane up, 
ZX have nothing else for Mr. Pochopin. I would 
like to make an offer of proof. 

All labs Let me ask the jury to step into 
my hallway for two minutes while I deal with 


this, We will bring you right back. 


(Thereupon the jury exited the courtroom at 


6:40 A.M.) 


MR, WAGHER: Your Honor, T would like to put the question 
to Mr. Pochcpin concernirg his conversations 
with Mr. Johnson in the automobile at that time 
and it is my anticipation, your Honor, that Mr. 
Pochopin will testify that Mr. Johnson advised» 
him when they negotiated the price that the 
price was high at this time because the amount 


was -~ the amount of checks were small, but thak 
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there wovld be perhaps 2 future celivery of 

month, Mc. Foenepin .cculd 
get a better dez mo it. “rn. fechopin responde 
ky sayine, ‘You give iz a geed deal on this 
batch, ane I will cive yoa a highcr price next 
wonuth.' Tne Govermsent submits that cthis is 
admissible aid relevant for the following rea~ 
seus. First Go: ali, the fact that Mr. Johnson 
is conscious of a potential future delivery 
indicates to the jury, I think, that he has a 


Source, he has some typa of source. Now, it 


is recognized, and I'm sure the defendants will 


arque, Mr. Jchnson and Mr. McClamb must be prove: 
to have knowledge that the checks were stolen 
rather than merely have it come about through 
mistake or inadvertence or other innocent rease 
By proving Mr. Johnson has a source for the 
checks or knowledce of a source for the checks, 
coupled with the inference that they were stole 
from the nailbox, supplies that link in the 
necessary proof of the Government, and for that 
reason, I submit it is admissible. It is also 
admissible, in addition to establishing the lin 
about knowledge of the cnecks being stolen, to 


prove that Mr. Johnson had the necessary willful} 
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intent. In other words, Mr. Johnson was not 
actisc«¢ ort of Curess cr fear at the 
mut wes actine in a conscicus, unlawful 
for exarple, Mr. Jo™..sex was ina 
mill fer his young baby 
at hone e:.d was doing everything possible to 
gather a few dollars, tiac might be a defense. 
Lo yen think it would 
i think it covld be a defensible argument, yes. 
“he defense of duress or perhaps coercion. 
THE CCUST: The defense tight be persuasive to the jury, 
but certainly it is net a legal Ccefense,. 
I think we are -~ perhaps you are right, your 
Gouer. I think he perhaps could make that. 
Anecther defense, ot covrss I don't have the 
laxury of anticipating the defenses at this 


point, but ancther Gcfense that he could make 


is he didn't knew what he was doing, he was 


moe acting knowingly end willfully, and for hit 
'y con get you checks a menth freon now,|" 

establishes a knewing clement to his conduct. 

I would also eubnit that there is a third 

alternative theery, which would justify it. 


rerhaps at this perhaps in a rebuttal 


senen, that is, the deterce: of entrapment. 
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the Corrt knows, and as the defencants, I am 
sure, will areve, if there is any questicn tha 
the dvcsndantsS were tranve:d imto it, an 

at this time tere is no cvidence to sustain 
that charge, but if they should arcue’ that, the 
the pridispositicn of the defendart to cowrat 
the crine, of course, mocts any Governnent 
pressure, any 3Sovernment inducement to the 
crime. Obviously, a man saying, ‘I can provide 
you with the sane type thing, stolen Treasury 
checks, a month from new,' supplies an element 
ef predisposition, I would sugdest, your Honor), 
that the entrapinent testimony however may be 
more in the nature of rebuttal. I am asking 

to nave Mr. vochopin testify about it now on 
the earlier mentioned ground, 

Your sccond facet, of course, would be a rebutt 
sitcation also, To yeoi have any commont, Mr. 
McLeod? 

Ves, yorr Hover. In response to Mr. Wagner's 
argument I woule state -- 

Heal with the farst groauns 1) othds words, 
this would Lo an indication ss scienter in having 
a source for tha checks. “iat is the cnly possibl« 


Bo this tins, 
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MR. MC LEOD: At this point in time there has been no indica 
tion, anc I don't believe that there can be a 
showing of any indication, sinply trom that 
statencrt that che detendant Loonare Johnsecn 
supposedly had any source from which he could 


GEYZVS CLeGKs cor 


one. There is nothing shown to this point in 


‘time indicating that there was any available 


source to this defendant. Two, there has been 
no showing or indication that the statenent wa 
anything more than just that, a statement as 

to what may happen in the future, soaething 

that could never be or may never be, in no way 
woul@ show that there is any connection or ability 
on the part of the defencant to produce these 
checks at this point in tine. We are dealing 
with something in the fature, which has not 

been shown to be within the capabilities of 

this defendant. I believe that siwply allowin 
the agent to let that statement be known to th 
jury, the statement which in no vay is supportei3 
by any proof whatsosver, woule be nothing nore 
than a prejudicial statexert. I don't belicve 


it is indicative ot any ability cr scierivr on 
Yy rf 
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the part of this young ran. 
I don't koaow hav much standing I have, because 
I vupé-rstard you are attributing this to the 
Cafentiant Teabasen? 

MR. KAGSER: I will conecede she has standing. 

[PSE CCUST: “his was in the presence cf Mr. McClamb. 


IMISS BANDSCHU: In the presence of any defendant, my instinct 
p : 


tells re, and I am sure weiching this, I would 


to future conduct wrere it could not be possibl 


think, on the balancina test, a statement as 


for the G@efendant Jornson to do it on October 7th, 
hvpothesizine akout the future, would so badly 
outweigh any probative value of the statement, 
I thirk that in the verv traditional sense the 
jury could he richly preivdice by sech a state 
ment that has such an open time span and cannot 
ke done at that particilar moment. I don't 
think that any one of the three of us wovld arg 
that on Cetch-r 7th Mr. Johnsen was sayira, ‘I 
have Nevember lst checks in my hand,' 

If there were some showing p-=rhaps that he has 
dore it in the past -- 


THE CCURT: Let re hear from Mr. Wacner. 


MR. KAGNER: I cannect possibly Gieacree with Miss HKandschu 


and Mc. McLeod that it is iemosnitzle to prove 
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that they covld fulfiil trat prediction, that 
@truism. Gf course, it is inpersinla because 
the Koventor checks Badn't bear prittead, It 
seems to me that the cact that a éeFenéant who | 
is cherged with having in “is 

that he hiew were stclen, aid who 

unécrcover aqout, 'L cam provide you with 
checks next month,‘ shows clearly that he had 

a knewiry -- a knowledge of some way of gettin 


The jury 3s permitted to infer, anc Miss 
jenéschi and Mr. McLeod are periitted to aryus 


that the jury should not consicer that, but we 


are talking about its admissivility. Yor Mizs 


Handschn te claim it is prejudicial is a para- 


Goxical staterient by her in the sense -~ 


Governaent woulén'’s 


The Government's entize case is prejudicial to 


the defcacants. The fact these man made theo 


statenent -- I don't want to scund crude -- but 
they must live with the statements they made. 
The fact they gave a danaging communt to the 
agent at the time of thn transacticn is the 
penalty they mus vo sor ihaving sada ils. Le 


Miss Kaadrechu or Mr. MeLeod wants to argue 
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against it, they are pernitted, but the jury 


shenid hear 3 it is relevant, it is admiesible, 


ard t think onder the rules its value comes in 
for tre ercunent the atterney can make. 

Your Honer, there has >ecn no showing through 
this witress thet there was any prior activicy 
of this sort committed by the defencant to show 
that perhaps he has done it before, he is 

it now, he will be able to do it again in the 


future. The statement which I believe the wit 


ness is going to state is simply a circumstant 
statement that is an inference upon an inferenc 
that these checks were stolen. There has been 


no indication that these checks were stolen -- 


It is not an inference upon an inference. 


There is evidence they were stolen. 

Tne testimony would be straight out eyewitness 
direct evidence as to a statewent made by the 
by defendant from which inferences would be 
@rawn. It is not an inference upen an inferenc 
Lastly, I wovld simply state that inasmuch as 
it is a statement dealirg with something totall 
beyond what the charge is bcrore this Court, we 
are not dcaling with the supposed future act 


cn the part ef the dstendart, we are not dealin 
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57 
with the supposed past act on the part of the 
Gefendant ‘@ arc. talhing about wiat he siurnoseldly 
4@id that day in connection with trese checks. 


criminal knewledce and 


actions 
rature. 

WAGHGE. : Indications from his mouth indicating his state 
of mird, his k:owledce and intent. 
I don't believe there is a supportive basis to 
allow that statement to come in. I would 
certainly rest on the fact that it wovld te 
nothing more than a prejudicial statement, eve 
though it was suppesedly mace by the defendant, 


it could possikly allow the jury to take that 


into consideration, supposed future acts, rather 


than the acts which supposedly were coumitted 
hy him sometime between the lst of October and 
of his arrest, Octoher 7, Or ha 
limit ourselves to that point 
in tire. Anything else would be -- well <~ it 
is something we shouvlen't be alicwnd to aeal 
with. 


THE ‘COURT s Vel, 0 WEA ai low its) Ta dae tite, of course, 
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58 
indicate to the jury that okviously all 
concerned with is ctiis trarcaction, it 
Future or saparace | 
aid atois oily to Le 


in Cnaciding spen tac staca of wind 


Cstanuascts af this tiu: aad fcr 


“cption to the Court’s ruling for che 
Gefenda:nt NcCianb. And I would also ask, your 
Honor, if our request to charge don't cover thi 
area, Will the Court -- 


THE CCURT: Iwill put tnat in, but if you have some specifi 


language you want in, you only get it in by hand 


ing up a request, and then we can deal with your 


request. You can rely on my putting it in or 
ask me to put it in. 

MISS WANDSCIU: We are askii:-y at this cine if -- 
Cive ms sexnctiiing, I don't care about the form, 
write it ovt in lenghand. vo it duxiuy this 
afterrnocn, I am not going to be here, 
~ would like the record tc note an exception 


part. 
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(Thereupon the jury returned to the courtroom 


—e 


7a 6M e WAGUER : 


i 
| 
\ 


QQ. kr. Pechopin, earlier you were mentiouliug conversa ci 


aa 


tad with Mr. Johnson in tne automobile -< 


COURT : While you were aegotiating. 
a 2 4 


necotiating with him. Could you tell us, 
sir, «hat else you said to Mr. Johnson, ard what else’ he 
said to yeu, as best you recall? 

We were arguing about the price of the checks being 
fifty percent, with mvseli saying that is just too high to 
pay $1,000 for $2,0G0 werth of checks. He advised that the 
reason the price was so hich was because there was a small 
quantity of checks inwolved. ije at this time advisec that 
if ZI were interested the following nonth, on or about the 
first part of Noverber 1975, he wovld rave a ween lasger 
package and the perce itage would be much lower, if I were 
agreeable to this fifty percent at this point in time. I 
at this tire tcld him I may be interested in future purchases, 


but in order to show good faith on both sides that I requested 


I give him a $759 payment fcr approximately $2,000 in Treaunry 


checks. At this time Mr. Johnson turned around to Mr. 


McClam> and ~~ 
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| 
| THE COURT: You have coms to a point that you have alread» | 


covered, 


TRE CITIGSS 3 Yes, 


| 
i . ae A r 4 3 
MMR. VAGERs ihank you very much, If have ro further questid¢ 


I wouic likc at this tinc to wove into evidenced 
tie ohvelepo and the cnec.i3, Covecnnment's Bx LY: t 
32 aud Governnuent's Exibit l(c) throudh 20(c) 
and 31(c). 

THE COURT: hat about cne offer? 
Wo cojecticn. 
No objection, your Honor. 
All right, t':cre being no objection, I will 
receive the envelope and the twenty one checks | 


in evidence, 


| 


| 
| 
| 
| 


(Thereupon the Governwent's Exhilit l(c) through 


| 


20(c), 31(c) and 32, prenarked fo- identification, 


| 


were received and marked in evideuce.) 
(Thereupon Detendant's Exhibit 2 was markcd 


identification.) 


CRCES EXAMINATICN EY MISS FALE SCkUs 
Mx. Pochopin, am £ saying it correctly? 


Yes, you are, 
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Court's Instructions to the Jury. 


PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING 


present.) 


CYARGE Ce THE CCURT 

iow, la@ies and gentlerva, it is w 
Sibility to sive to you tre principles of law 
which will govern your deliberations anc vour 
determination in the case, and I recite what 
the attorneys have told you, and I have told 
you before, that of course it is your primary 
duty to determine the facts, and you are the 
only cones that are going to determine the facts 
and I don't know if I am going to rake any 
reference to any facts, the attcrneys have, Hut 
if I do it is merely for the purpose of helping 
you to anderstand some of the principles c7 Jaw 
that I am coing te give to you. 

In anv event, as I said, anything the 
attorneys said in their arguments or at any 
other point in the trial or anything that I 
may say concernine the facts which conflict at 
all with anything that vou remember the facts 


to he and the manner in which you remanbor then 
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McLeod, 
L11 conn 
“xnibit A, 
a listing of 
eparste checks and amounts and payors 
wnich you will have before you. The rest of 


it Ss quite simple and direct, and it says that) 


on or about the 7th day of Cctober 1975, in the] 
western Listrict of New York -=- the Western | 
bistrict of New York being those seventeen 
counties that are in this end of New York Stat«a| 
including Erie County, the defendants, Leonard 
Soehnson and Leruy MceClawb, unlawfully had in 
their possession the following United States 
ireasury checks, all of which were dated 
Octeber 1, 1975, as follows <= then we have the 
Listing <- which checks bad been stolen from 
the wail, well knowing the said checks had been 
stolen; all in violation of Titic 18, United 
States Code, Section 1L7UG and Section a 

told you before and again I tell you that, of 


ceurse, tt indictment itself wans nothing, 3 
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63 
is not any kind of evidence, It is merely a 
piece cf paper, a forsal method hy which we 
bring the case irto covrt, and «e tell the 
defendants what crime they are charged with. 
is not evidence of any kind against them. 

Now, I mentioned S-:ctien 17C8 -=< or rather 
the indictment refers to that section, and the 
pertinent porticn of that is as follows: “tho 
ever unlawfully has in his possession any letter 


package, bag or mail or any article or thing 


contained therein which has been stolen, taken 


or apstracted from or out of any mail letter 
box, mail receptacle, or any mail route or othe 
authorized depesitory for mail matter, or from 
a letter or mail carrier, knewing the same to 
have been stolen, taken or abstracted is guilty 
ef an offense against the laws of the United 
States." 

I taiked initially, and the attorneys have 
talked, of elemenis of a crime, and I tell you 
that there are three essential elements that 
the Government has the burden of proving beyond 
a reasorable doult -=— that is a phrase that I 
will use often, and I will ultimately define it 


for you -~ three essential elements must be so 
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shown before the offense charged in the i.cict- 


ment can he dcead <6 nave becn esiaplished, ang 


the first one of these is that the defendants, 


Leonard Sehnsen and Lioxroy McClawh) -~ and & put 
! 


that tegerhner jointly, but £ will tell you further, 


as the attorneys have told you, tt 
weighing the guilt or innocence of each OL 
@cfendants separately <~ the defendants, Lecnard 
Johnson and Leroy McClainb, unlawfully possessed 
the Treasury checks described in the indictment 
The second element is that the checks were 
actually stolen from the United States mail. 
There is no allecation that Mr. Johnson or Mr. 
McClamb stole them, but you must find as one of 
the clements that the checks in fact had been 
stolen from the nail. Third, that the defencan 
again I use the plural, you will be weighing it 
as to each cue «= knew the checks had been 
stolen, not from the mail, but had been stolen, 
and you will note that there is © requirement 
on the Government to prove that the defendants 
or a particular defencant knew that the Yreasur} 
checks had been stolen frem the mail, but only 
that they knew they had been stclen. Again, 


the burdon is always on the Geveroooint, 
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prosecution, to prove beyond a reasonable Goub 
each of these essential elements, and the law 
never inposes vpen either deyandant in this or 
any other crimical cass the buréen or duty of 
calling any witness or producing aay evidence. 
he statute and the indictment and the 
elements talks ci possession. In the law in 
this type of case for this purpose there are 
two kinds of possession; actual possession and 
constructive possession, and a person who 
knowingly has direct physical control over a 
thing at any given time is said to be in actual 
possession of it. A person who, not in actual 
possession, knowingly has both the power and 


the intention at that given time to exercise 


dominion and control over a thing, either 


directly or through another person, is said to 
be in censtruective possession of it, and the la 
also recognizes that possession can be sole or 
joint, and if one person alone has actual or 
constructive possession of a thing, then 
possession is sole. If two or more persens 
share the actual cr constructive possession of 
the thing, then possession 1s joint. You may 


find that the ele sent of possession, as that 
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in these instructions, is present 
beyond a reasonable dovwbt that a 


or annocence vc 


-inag, haG actual cr constructive 


i] 
{ 


| 
pessessicn, ‘nor @lone cr yointly witr anctner 


Ox otvers. 

act or failure to act is knowingly 
Gone, ané J nave used that term, if 
volunterily and intentionally, and not because 


of mistake or accident or other innocent reascn 


I have also used the term "unlawfully" and 
that means contrary to law. So to doa thingy 
unlawfully means to do willfully something that 
is centrary to law. 


Stolen has the usual connotation, the usual 


meaning, it means acauired or possessed as a 
result of seme wrongful or dishonest act or 
taking, whereky a person willfully obtains or 


retains pessessien of property which belongs 


to another without or beyond any permission 
that is given, and with the intent to deprive 
the owner of the benefits of his ownership. 

I have used the term “willfaully"“ and that 
means that an act is done voluitarily and in- 


tenticnaily, with the specific sntert to dao 
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something that the law forbids, namely, with a 


bad purposes either to disorey or disrcgard the 


rail, that cxpanded phrase 
OL possessed as a result of 


Wilitully <aling cr obtaining any letter or 


Other wail aatter £rom er cat of any nail pos: 


ofrice, letter box, mail receptacle, mail route 
or Uther authorized depository for mail matter, 
or froma letter or mail carrier, cr willfully | 
reneving fren a letter or other mail matter anv 
article or ining contained therein, 
actual knowledg: that the Treasury 
stolen or unlawfully taken is an 

exsential clenent of the offense. The Govern 
ment if csyguired to prove that the defendant, 
whos? guilt ox innocence you are determining, 
Knew that om: sreasury checks were stolen, but 
not neccessarily that he knew the checks were 
stolen from the mail. You may not find such 
cefendant yuilty unless you find beyond a reasch- 
able doubt that he knew that the Treasury cneck 
had been stolen. it is not sufficient to show 

he may have suspected or thought that the 


checks were stolea. The fact of knowledge, 
Hf. T. Noel & E. PF. tinisley 
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however, ray be esta:lisk.d by direct or circnij~- 
Siantial evicenc h o will tell yov 


the cas 


evidence which you fae 


| 


Sai, you can consider the 
cirsumetances, is you find it is established 
beyond a reescnevle doubt, that a defencant 
had possess:on cf the Treasury checks recently 
after they vere ziclen frem the mail, as is 
alleged in the inaictvent. Possession of recently 


stclen preperty, if not satisfactorily explaine! 


* 
J 


by other evidence, is or@inarily a circumstance 
from which you say reasonably draw the inference 
. . * o 
and find, an ine light of the surreundirg cir- 
cumstances shown by all of the evidence, that 


a defendait «rho bad pessessi £ the checks 


knew that they hac been stolen. FEowever, you 


ar2 not requir.d to make this inference, and 
you alone arc to uvtermice whether the facts ani 
circunstances si.own by tha evidence warrants 

anv initcreuce whien t Law permits you to draw 


fly stolen property|. 


olen property by 
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The burden is alwavse on the Government to prov 
sevend a reascnavle doukt cvery essential 
glement of an offense as to cach coelendcant. 

I have used it, is 
a relative terw, it has ne fixed weaning. 
Whether preperty tay a6 considered as recently 
stolen orcperty Cunends upon the nature of the 
prererty an? all cf the facts and circunstarce 
shewn in the evidence in the case. The longer 
the period of tine since the Treasury checks 
were stolen, the more doubtful becomes the 
infererce which may reasonably be drawn from 
unexplained possession. If you should find 
beyond a reasonable doubt from the evidence 
the case that the Treasury checks described in 
the indictment were stclen from the mail, and 
that they were in the actual or constructive 


pessessicen of the defancant, whose guilt you 


are determining, recently after they were stolen, 


you ray from those facts Graw the inference that 
the checks were possassced by that defendant 

with knewledge that they were stolen, unless 

such possession is explained to your satisfactipn 
by cther evidence in the case and by logical 


inferences thereframn. 
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New, in considering whether a dcrvendant's 
recently etolen proerertyv Las been 
ined, you nuct he in ming 
recuired to take che 
ce: furnish anv expliasation. 
satisfactorily coxplained 


other evidence 


ane inferences therefrom, independent of any 
testireny of the defercant or any evidence 
adduced by a defendant. I emphasize again that 
the law never imposes upon a defendant in a 
criminal case the burden or duty of being a 
witness, calling any witnesses or producing any 
other evidence. Even though a defendant's 
possession of recently stolen property is un- 
explained or is not satisfactorily explained, 
you cannot draw the inference wneer considera- 
.€ on the eviaence as a whole you have a 


reasonable doubt as to his guilt. As I aave 


the Governmertc must prove beyond 
that the defendant, whose 


you are weighine, had actual 


| 
| 
| 


Yeeannury checis: wore stolen. 
inferenes of the cxistence of this knewledge 
that: 
H. T. Noel & E. F. hnisley 
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was aware of a high probability that the check 
were Ctelen, trless you tind that he actually 
believed LLat tin. Checks were not stolen. The 
elurvent ct hnowledge may be satisfied by 
intercieces drawn from proof that he ecelite ratel) 
and intentionally closed iis eyes to facts whic: 


a] 


have Cluerwise bevzi obvious to him. If 


woulc 


you fina from ail the eviGenuce beyond a reason 
adle doubt that ne had a conscicus purpose to 
avoid leaining tne source cf the Treasury checks, 
you may infer that he knew that the Treasury 
checks were stolen. I emphasize, however, that 


this requisite knowledge cannot be established 


by demonstrating merely negligence or even 


foolishness on his part, 

New, we have multiple defendants in the 
case, there are two defendants, and I have indi 
cated alccacy that you will separately weigh 
and determine the evidence as to tne crime 
charged in tie indictaenc, and you will determifie 
the guilt or innocence oi Mr. Johnson and of 


Mr. MceClamb separately. However, ina case 


Whez@ two os ore bersons are charged wich the 
comwaission cL a crime, the guilt of any defendaht 


way be estavlisned without proof that he personall: 
H. T. Noel & E£. FP. hinisley 
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did every act constituting the offense charged. 
You will remember that as I read the indictmen 
there is a reference to another section of the 
Crimiral Cede, namely Section 2, and that read 
"“khoever cowaits an offense against the United 
States or aids, abets, counselr, commands, 
induces or rocaires its commission is punishab 
as a princival.”“ In other words, every person 
who willfully participates in the commission o 
a crime may be found to be guilty of that 
offense. 

Participation is willful if it is done 
voluntarily and intentionally, and with a speci 
fic intent to do something that the law forbids, 
that is to say, with a bad purpose, either to 
disobey or disregard the law. In order to aid 
and abet another to commit a crime, it is 
necessary that a defendant willfully associate 


himself in some way with the criminal venture, 


and willfully participate in it as he would in | 


something he wants to bring about, that is to 
say, that he willfully seek by som: act or 
emission of his to make th: criminal venture 
succeed, 


You, of course, tay not find a defendant 
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guilty unless ycu find beyond a reasonable 
Ccubt that every «lemeur of the offense, as 
in these instructions, was committed 
person or persons, and that the dcfen- 


Gant, namely, the defendant whose guilt or 


innocence you are considering, participated in 
Mere presence at the scene of 
a crinvs and knowledge that a crime is being 
committed are not sufficient to establish that 
a defendant aided and abetted the crime, unless 


you find it beyond a reasonable doubt that = 


cefendant was a participant and not merely a 
knowing spectator. 

Each defendant is entitled to have his guilt 
or innocence as to the offense charged determined 


from his own concuct and from the evidence whic 


The quilt cr innocerce of one defendant of the 


crime charged should not influence your verdict 


applies to him, as if he were being tried alone. 
’ 


respecting the other defendant except, of cours 
as I have mintioned, you may not convict a 
Gefendant of aiding or abetting a crime unless 
you find thic someone, the other defendant or 
somsone, comaitted the crime. You may find any 


ene or both of the defendants guilty or not 
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guilty but, nevertheless, you must relate the 
evidence only #5 so che defendant toward whoa 
it is received and, in any event, as I say again, 


you must determine the guilt of each Gefeneant 


hy aiving separate consideration to the evidence 


which applies to him. 


I mentioned that you are the sole judges o 
the facts, and in that connection you must 
determine which of the witnesses you believe, 
and what portion of their testimony you accept, 
and what weight you attach to it. 

At times during the trial I sustained obje 
tions to questions which were asked without 
permitting the witness to answer, and I tell 
you that you may not draw any inference from 
an unanswered question. The law requires your 
decision to he rade solely upon the competent 
evidence before you, and any such items that I 
have excluded frem your consideration are not 
legally admissible and must not be considered. 

You are also the sole judges of the weight 
that you are goinc to assign or give to the 
testimony of the different witnesses. Some of 
the evidence in the case may to you be more 


believable, more credible than other evidence, 
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and the matter of the credibility of the wikwsbewa 
you have Leard is one cf the questions of fact 
which ycu must take into consideration in arriving 
at vour verc’ct, ana you are entitled to and you 
should uviliszs in this connection your observation 


of tne witnesses as they appeared before you, — 


your own experience in your respective lives in 
deciding when somebody is telling the truth. 

may find that one witness was a better observer|, 
had a more accurate memory or was otherwise mor 
reliable than other witnesses. Ycu may take in}: 
consideraticn in evaluating the testimony the 


demeanor of the witness on the stand, and the 


outcome of the litigation. If you find that a 


witness testified falsely concerning any material 
matter, you have a right to discount his entire 
testimony or you can take from the testimony 
that which you believe and disregard or discard 
that which you iind to be not true. A witness 
knowingly testifies falsely if he testifies 


intentionally aid not because of mistake or oth 


interest or lack of interest which he has in : 


H. T. Nacl & E. PF. finisley 
OFFICIAL REPORTERS. U. 5S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


innocent reason, 
There are certain rules of law, some of 
which I have already mentioned, which ara comm 
Ss. 


ich you must apply 


| 
| 
| 


in ali 
| 


resumed 


3ch: Time as 

1 be yord «a reasonable 
mpetert evidence that the 

defendant is guilty of the offense charged. 
The burden of proof that pergon is guilty 


‘yond a reasonable doubt rests with the Govern- 


mnt at all times, it never shifts to a defendant. 
f 


In order to sustain its burden, the Government 
must present proof which is sufficiently strong 


to convince each of you of eacn defendant's 


euilt beyond a reasonable doubt. ‘the requirement 


that the prosecution prove a defendant's guilt | 
beyond a reesonable doukt uxtends to vvery 
essential ecle:ment of the crime charged, as 


have enumerated then. Eowever, jin determining 


whether the quilt of a defendant fins peen estake 


:-@d beyend a reasonable doubt, you are not 
@ Tovernneant 's 
witnesses because you have the documentary 


svidenee be“: “Ou els 1 Oi rdz, you 
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are not limited to what came from the lips of 
SHG WLthescen, you review all of the evidence 
in the case, both che Cevernment ! 
defensants nave been able to bring out by their 


nation, and what you gind in the 


dociments before vou tf vou are sat 


a review of all of that evidence that the evi- 


dence establishes quilt beyond a reasonable dou 


you may convict the defendant. On the other ha 


him not guilty. Again, you 

separately weigh an@ determine the guilt or 
innocence of each defendant as to the crime 
which is charged, 

I mentioned reasonable doubt and I promised 
to defire it for you. A reasonable doubt is a 
fair Geubt, which is hased apon reason ard 
comncn ¢ense, and which arises from the state 
of the evidence. Cf course, it is rarely possi 
to prove anything to an absolute certainty. $ 
rroof beyond a reasonable doubt is established 
if the evidenes is such as you world be willing 
to rely urcn or act upon in the most important 


Gf your own aifeire. ” gelendent ids net toa be 
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convicted cn mere sucpicicn or mere conjectures 
A reasonable devbt may arise net only from the 
evidence which has been produced in the case, 

but zlso from a luck of evidence. MSecausec the ; 
burden is upon the prosecution, to prove cach 
Geferncant's guilt beyond a reascnable doubt of | 
every essential clement of the crine, cach 


defendant has the right to rely upon the failure 


of the prosecution to establish such proof. The 


Q@cfenéent nay also rely upon evidence brought 
. i | 
out on cress examination of the witnesses which 


| 
the prosecution has produced. Again, and I 


reiterate, that the law Goes mt impose upon a 


defendant the duty of producing any evidence. 
Now, remember that a reasonable doubt is such 
a Govbt as is based upon reason and as appeals 


to your power of logic. It is a doubt which 


4 
H 


arises out of something tangible in the case or 
something lacking in the case. It is to he 
distinguicnea fron a doubt which might be basea 


upon some emotion, such as a whim or fancy or 


a feeling. if veou feel uncertain and not fully 
convinced that a defendant is guilvy of the 
crime charged, and vou believe that you are 


acting in a reasonable oa.:ccer, and you believe 
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a reasonable man or wevan in any matter of like 
importance wonld nesitate to convict because 

of such a doubt as vou have, that is a reason- 
able cout, to the benefit of which a detendant 
is entitied. If you have such a doubt, vou 
mast acquit. As I stated before, a reasonable 
Ccubt in your mind as to any essential element 
of the ¢rime entitles the defendant tc acquitt 
of the crime and entitles him to be judged not 
guilty. However, the rule that the Government 
must preve every essential element of the crime 
beyond a reasonable doubt does not mean that 
you must believe the testimony of every Governe 
ment witness as being true beyond a reasonable 
coubt or that every piece of evidence that has 
been cffered is true beyond a reasonable doubt. 
It only means that the credible evidence as 
weighed and found by you, under these instruce 
tions, and viewed as a whole, must establish 


avery essential element of the crime and each 


defendant's cuilt beyond a reasonable doubt, 


I renticned that there are two types of 
evidence, direct and circumstantial, upon which 
you can rely to find a defencant guilty of an 


offense or in weighing the guilt or. innocence 
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of a defendant as to an offense. Proof may 
consist of the testimony of those who witressed 
the defendant's cenduct and who testified to 


that, conduct: du the course of tne trial. Dhis 


| 
is called direct. evidence or eycwitness cvidenck. 


Altheugh the Government nay not ke able to 


produce eyewitnesses to the conduct on whica 


guilt depends, this doves not mean that it cannot 
produce proci sufficient to support a verdict. 
You are entitled to draw from cone fact the 
existence of another, if reason and experience 
Support the inference, that is to say, you may 
draw from facts which you find to have been 
proven such reasonable inference or inferences 
as seem justified in reason and logic in light 
of your own experience in life. 

Now, procf of a chain of circumstances 


pointing to the conmission of an offense by a 


defendant is termed circumstantial evidence. 
For example, if you go to ped of an evening and 


there is no snow on the ground, and you wake up 


the next morning and there is a blanket of snow} 


you have no direct knowledge or evidence that 
the snow fell, but you certainly have circum- 


stantial evidence that the snow fell during the 
H. T. Neel & E. FP. Rnisley 
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night. You may, of course, consider and find 
that both tvers of evidenc::, botn dircct and 
circumstantial, Kearing upon the innccence or 
qailt of a defendant are present in the case, 


| 
and vou can cersidecr both types. The law rakes 


no distirction between airect and circunstantia 


evidence, but it simply requires that befors 


guilt beycnd a reasonable doubt. 
I mentioned infererces, and you may rely 


on proper inferences, and basically an inferencp 


» 
you ccnvict a detenaant you be satisfied of 
a7 


is nothing more than a deduction or a conclusic 
which reason and comnon sense lead you to draw 
from facts which have heen proven. Any inferente 
wnich you draw from the evidence must reasonabl 
ficew fren and be based upor facts established 

by the evidence, and because a permissible 


inference in law ust flow naturally and logic- 


ally {roi and ke based upon facts established 

by the evidence, it follows that you may not 
eercesoes upon inferences already 

drawn, Cre inference may not be based upon or 


drawn from ancther inference, it must be based | 


“pon the evidence. “If in the course of your 


considcraticn of all of the eviaence 
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defendant, you find certain evidence admits 
equally of two interences, one sipporting 
innecence and she other supporting guilt, you 
must accept the inference supporting innocence 


and reject the inference supporting guilt. 


Now, intent is the purpose or aim or state 
of mind with which a person acts or fails to 
act. Ordinarily we very properly infer that a 
person intends the natural and probable conse- 
auences of acts done or knowingly admitted to 
be done, and so in the absence of evidence in 
the case which leads you to a different or 
contrary conclusion, ycu may draw the inference 
and find that any person involved intended such 
natural and probable consequences as one standihg 
in like circumstances and possessing like know- 
ledge should reasonably have expected to result 
from any act knowingly done or knowingly omitted 
by such person. Now, an act or failure to act 
is knowingly done if it is done voluntarily and 
intentionally, and not because of mistake or 
accident oer other innocent reason. Aaain, 
intent may be proved by indirect or circumstan- 
tial evidence and, as Mr. waaqner pointed out, 


you cannot take the top of one's head off and 
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look inside and see what is in there in the way 
of intent, you must depend upon indirect or 
circumstantial evidence, and while witnesses 
may see and near and be able to give direct 
evidence of what a person does or fails to do, 
there cannot ve any eyewitness account cf the 
state of mind with which acts are done or not 
done. What a person does or fails to do can 
indicate to you either intent or lack of intent 
to act or fail to act. Unless otherwise instrutted, 
in determining any issue involving intent, you 
may consider the facts and circumstances in 
evidence in the case which aid you in your Geter- 
mination ot the state of mind. 

You are instructed as a matter of law that 
you are not to be influenced by the fact that 
the Government of the United States is a party 
to this action -- the Government is the prose- 
cutor, the Government agents have testified -- 


for I charge you that the Government is to be 


considered the same as any other party, and that 


its attorney is to be considered as any other 
lawyer would be considered, am that the Govern 
ment. agents are to be considered the same as an 


other witness. 


H. T. Nucl & E. FE. hnisley 
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It is your duty merely to determine the 
guilt or innocence of each defendant, You are 
not to cenearn yourselves with any punishment 
that a dcfendant may receive if convicted, That 
is a matter with which I would be concerned if 
a defendant should be convicted by you of the 
crime charged 

I have told you that a defendant in our 
courts has no obligation to give any evidence, 
and I tell you that yor are not to Craw any 
inference from the failure of the defendant 


in this case to take the stand. A defendant 


has the right to go to you, the jury, on the 


contenticn that the evidence of the prosecutio 
is insufficient to warrant his conviction under 
these rules of law. 

Now, there will be two verdicts on the 
single count, you will have a verdict of guilt 
er not guilty for each defendant on the charge 
in the indictment. These verdicts have to be 
reached unanimously, with all twelve cf you 
agreeing on the result. You can find one or 
both of the defendants quilty as charged, or on 
or both not guilty, or one guilty and the other 
not guilty. It is your duty to give separate 
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personal consideration to the case of each 
deferdant, and when you do so, ycu sheuld 
analyze what the evidence in the case shows 

with respect to that individual. Each defendan 
is enzitlec to Lave ris case determined from the 
eviderce as to his own acts and conduct and 

any other evidence in the case which may be 
applicable to him, 

I mentioned that I am sending a copy of the 
indictinent to the jury room for your reference, 
that has been marked Court Exhibit A. I empha- 
size again that the indictment is not evidence, 
it is merely the device we use to tell the 
defendant what the charges are, and you are not 
tc ccnsider it as proving or tending to prove 
anything whatsoever, 

New, finally, I remind you of the oath each 
of ycu tcok as you were sworn as jurors and 
promised that you would well anée truly try the 
issues in this case and a true verdict give 
herein according to the evidence, so help you 
God, I suggest to you or remind you that if 
you fcllow that oath and you try the issues 
without combining your thinking with any emotiohs, 


that you will arrive at a true and just verdict 
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It must be clear to you that if you get into 
an emotional state, and if you let bias or 
sympathy or prejudice interfere with ycur 


thinking, you won't arrive at a true and 


vercGict. As you deliberate, ladies and gentle 
2 


men, please pe careful to pay attention to the 


i 


views and iisten to the opinions of the other 
jurors, and ask for an opportunity to express 
your own views. No single juror holds center 
stage in the jury room, and no juror monopolize 
the deliberations, ff after you listen to the 
other jurors, and if after stating your cwn 
view, you become convinced that your view is 
wrong, do not hesitate because of stubbornness 
or pride of opinion to change your view. On 
the other hand, do not surrender your honest 
convictions just because you are outnumbered. 
As I have said, your verdict must be unanimous. 
Each verdict must represent the absolute conviction 
of each one of you. As you retire to go to the 
jury room, as the first order of business 

shculd select one cf your number to speal: 

you when you coe .ack cto the courtroom or 
otherwise get in touch with me. Any communica- 


tion that vov have from the jury roon would be 
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by a note that you had i Le So marshal 
Will re on duty itvide the room, and the 
shal will see Li c: Tre Ben't 
beet your 
nave any scch qucstions, send 


a nute, nots you wan 


claviticatioa : instructicns or a readinr 


‘chions, er @ll or part of the testir 


vitness. Also use a note to tell 

have reached vour verdict or, in 

circumstances, when you fird your- 
‘cadlecked that unanimity is inpossib;/e,. 


@ or anyone else how your voting 


tands at any tine, except to say in open court 
chat a verdict or verdicts has been reachad 
wnaiis ously. 
iss Handschu and gentlenen, do you 
have any requests or exceptions ard, if you do, 


Go vou want to be: neard oa those ovtside the 


your }Onor. 


COURT ¢ Ad aL dot PU wae Cwear the deputy rarshals. 
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Court’s Order Regarding Government's Use of Prior 
Criminal Convictions to Impeach 
Defendant McClamb. — ~— 


UNIVED STATES DISTRICT COURT 
iSSTERN DISTRICT OF WEW YORK 


OF AMSRICA, 
Cr. 75-244 
Plaintiff, 


-V¥S.~ MOMORAN DUA 


LEONARD JOHNSOW and 
slROY MccLAH3, 


tat 


Usafandants. 


Defendaat Leroy McClazb was indicted along with his co- 
Jefendant, Leonard Johnson, under 13 U.S.C. §§1702 and 1703 
after allegedly stolen United States Treasury checks were 


found in their possession. The Covernment has incicated its 


intention to use two prior convictions of McCland for inveachn- 
AE RIS 


nent purposes if he should take the witness stand. ‘The 


first conviction was on April 29, 1963 for kKobbery in the 
‘nird Degree which under Section 2123 of New York's Penal 
Law of 1909, then in effect, was punishable by a maxinum 
term of imprisonment of ten years. The second conviction 
Ee 
was on February 14, 1974 for Criminal Irpersonation which 
under Section 190.25 of iiew York's Penal Law is a Class A 
misdemeanor punishable by a maximum tern of inprisonment of 


one year. Defendant McClamb has moved for a pre-trial 


ruling barring such utilization of these convictions. 


Giving due consideration to the affidavit and memoraniun 


submitted in support of this motion, I neverthaless deny the 
otion of defendant Leroy McClambd to suppress tha use of the 
and 1974 convictions. 


433 


See United States 
539 (24 Cir., 1971), and United & 


1004 (20 Cir., 1974), cart. 


rhe 19458 conviction is admissible under “ule 699 (a) (1) 


of the Federal Rules of Lvidence inasmuch as I find 
sxobity re NeClamb's cretibility would outweigh prejudice to 


ain -- only slightly, admittedly. ‘he 1974 conviction is 


nImissible under Rule 609(a) (2) which acither requires nor 


allows such weighing inasmuch as it involved dishonesty or 


false statement. 
So ordered. 


pated: ButZalo, i.Y¥. 
‘“arcn 26, 1976 
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Indictment. 
In the District Court of the Gnited States 


For the Western District of New York 


THE UNITED STATES OF AMERICA 


-VS- 


SE SN PSEA PEN se toe al bey 
LEONARD JCHNSON AND LEROY IC CLAS 


6 §1708 and 2 


CL 15-A4y 


COUNT I 


The Grand Jury Charges: 


On or about the 7th day of October, 1975, in 
the Western District of New York, the defendants, 
LEONARD JOHNSON and LEROY MC CLAMB, unlawfully had in 
their possession the following United States Treasury 
checks, all of which were dated October 1, 1975, as 


follows: 


NO. AMOUNT PAYABLE TO 
53,797 ote $218.55 Marie Jennings 
53,756, 987 Se Lottie Fowler 
80,048,011 L5 Dock Daniels 
28 ,655 ,595 90. Marie McElrath 

7,010,547 ‘ Lemon F. Houston 
31,573,003 5. S. G. Pendleton 
315:573,010 129 Thelma M. Anderson 
53,757,621 a5 Lula B. Daniels 
53,757,140 12.95 Susie B. Hooker 


53,757,190 ‘ Vane Saunders 
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No. AMOUNT © PAYABLE TO 


ii. 7,010,492 SLT4 Virginia E. Carothers 


Ay 53 756.885 yy, Ruth Miller 

13.) 53.5765, 713 oF Josephine Ferguson 
a 7,112.922 '65 Idella Pope 

15. 53,757,472 ‘ Lola Woollard 

16. 53,756,982 | Frances Baynerd 
17. S35ST 316 es. Carrie Dobson 

18. 53,756,773 a Emmie Tucker 

19. 29.142.794 s Andrew Griffith 
20. 28,168,022 : Norwood Jenkins 
@l. 33,757,699 : John Moore 


Which checks had been stolen from the mail, well knowing 
the said checks had been stolen; all in violation of 


Title 18, United States Code, Sections 1708 and 2. 


-_{ 8 Ven gt 
C . ARCARA 
United States Attorney 


A TRUE BILL: 


AFFIDAVIT OF SERVICE BY MAIL 


RE: U.S.h. 
VS 
Leonard Johnson & LeRoy HcClamb 
State of New York ) 
County of Genesee ) ss.: No, 76-1544 
City of Batavia ) 


Leslie R, Johnson 
I, being 
duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing - 
Company, Batavia, New Jork. 


. On the 17th day of ee a 
I mailed copies of a printed ‘RKppeliee “in Brief & Appendix 


the above case, in a sealed, postpaid wrapper, rapper, tot 


10 copies (by Air Mail) to: A. Daniel Fusaro, Clerk 
United States Court of Appeals, Second Circuit 
New Federal Court House 
Foley Scuare 
New York, New York 10007 


2 copies to: Barbara Ellen Handschu, Esq. 
318 Brisbane building 
Buffalo, New York 14203 


2 copies to: James Mcleod, Esq. 
: 1340 Statler Hilton Hotel 
Buffalo, New York 14202 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


Richard J. Arcara, U.S, Attorney, Att: Edward J. \agner, Asst. U.S. Atty. 
FOL ss chan le ae tala. A alae SOS 5 EU ETc MUR EE 


502 U.S. Courthouse, Buffalo, New York 14,202 


Sworn to before me this 
\7thaay of February _, 19_ 77 


CE 


PATRICIA A, LACEY 
NOTARY PUBLIC, State of N.Y., Genesee Coynty 
My Commission oe March 30, 19.2 2. 


